Internet is inherently interstate. It is a global medium—one that is completely distance-
insensitive and almost entirely location-indifferent—and virtually all Internet commun-
ications are interstate or international.” Therefore, the Commission will need to apply
to Internet communications a jurisdictional classification rule similar to that adopted for
mixed-use LEC special access services, where a facility with at least ten percent inter-
state usage is classified as interstate for separations, regulation and tariffing purposes.
See 47 C.F.R. § 36.154(a); MTS and WATS Market Structure, 4 FCC Red. 5660 (1989). 1f
dedicated telecommunications circuits are interstate under this “ten percent rule,” then
Internet access services must be interstate as well—even though the user’s “link” to the
network is physically intrastate. Consequently, in order to implement the Act’s edu-
cational discounts, the Commission should declare in this proceeding that all Internet
communications and Internet access services are jurisdictionally interstate, and preempt
state public service commission regulation of the Internet.®

Netscape does not believe the Commission should go further than this, however,
by attempting to specify particular types of Internet access technologies, or generic

services (e.g., Web browsing, “high-speed” data services, etc.), as eligible for discounts.”

this purpose is the Commission’s “Learnet” program (http:/ /www.fcc.gov/learnet/) for publicizing the
Act’s educational universal service provisions and soliciting comments from schools and libraries.

¥ See, e.g., http:/ /k12.cnidr.org/ gsh/gshwelcome html (Global Schoolhouse Project), http://
www.globe.gov/(Global Learning and Observations to Benefit the Environment (GLOBE)), http://
wwwl.whitehouse.gov/WH/EOP/OVP /html/ telunion.html (Global Information Infrastructure).

% States have no jurisdiction of services classified by the FCC as interstate. Furthermore,
affirmative Commission preemption of state regulation over intrastate services is permitted when it is not
feasible to separate traffic jurisdictionally and application of state regulation would conflict with federal
policy. E.g., NARUC v. FCC, 880 F.2d 422, 429 (D.C. Cir. 1989). For the Internet, traffic separation is
technically impossible, and the FCC has clearly adopted a policy of not regulating the Internet in order to
facilitate its growth and development. Any state action relative to “intrastate” Internet access, services or
pricing should therefore be preempted.

¥ Moreover, while the NPRM recognizes that one of the principal barriers to educational access

to the Internet is a lack of resources for inside wiring and computer equipment, NPRM { 79 & n.172, the
(Footnote continued on next page)
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We offer these comments with reservations, because Netscape believes, as discussed in
Section II, that long-term universal service policy will need to move beyond the
confines of the limited “telecommunications services” eligible for direct Commission
support under Section 254. Yet conclusions reached today, in the relative “infancy” of
the Internet, as to features and functionalities necessary for K-12 access to the infor-
mation potential of the World Wide Web (see NPRM { 109) will probably not be the
features and functionalities of the Internet as it matures through adolescence over the
coming decade. We therefore urge that the Commission not establish a separate
definition of universal service applicable to educational institutions at this time, in order
to permit the marketplace an adequate opportunity to develop the very “advanced”
services that Section 254(h) aspires to for America’s schools. In short, there is no easy
method for deciding which types of information service access are “technically feasible
and economically reasonable” for provision to K-12 schoolrooms. See Section 254(h)(2).
In a market as embryonic as the Internet and World Wide Web, such determinations are
at best premature, and at worst hold the potential for “locking in” schools to technology
that may soon become obsolete.

B. The Commission Has Wide Latitude Under Sections 706 and 707 to
timulate Internet Access for ol

The answer to this dilemma, Netscape recommends, is for the Commission to
utilize the flexibility provided in the Act to approach advanced telecommunications and

information access for schools in a different way. The Commission has two broad areas

Act gives the Commission no express authority to offer financial support in these deregulated equipment
areas. In any event the computer industry’s tremendously successful “NetDay ‘96” initiative in Calif-
ornia suggests strongly that community involvement is far preferable, and perhaps more effective, than
governmental regulation or taxation for “wiring” American public schools.
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of authority, not encompassed in its universal service obligations, for fostering the
extension of Internet access to America’s educational institutions. First, the “Advanced
Telecommunications Incentives” provisions of Section 706 of the Act allow the
Commission to “encourage the deployment on a reasonable and timely basis of
advanced telecommunications capability to all Americans,” specifically including
schools, through regulatory reform and by “remov[ing] barriers to infrastructure
investment.” 47 U.S5.C. § 706(a). Second, the “Telecommunications Development Fund”
of Section 707 similarly authorizes the Commission to use certain auction revenues to
support universal service, stimulate technological innovation and “to promote access to
capital for small businesses in order to enhance competition in the telecommunications
industry.” Id. § 707(a).

These sections of the Act not only give the Commission more flexibility than
Section 254’s universal service requirements—since the Commission is not limited to
setting price-support mechanisms, and can act directly to accelerate the deployment of
telecommunications infrastructure—but are also not subject to the same exclusion of
Internet and enhanced “information services” providers.® For instance, Section
706(c)(1) defines “advanced telecommunications capability. . . without regard to any

transmission media or technology, as high-speed, switched, broadband telecommun-

“ The Senate Report on the Act (5.652) is particularly illuminating on this key point. Both Sections
254 and 706 were adopted, largely without change, from S.652 as it passed the Senate in June 1995. The
Senate Report specifically emphasizes that the universal service provision “does not require providers of
information services to contribute to universal service. Information services providers do not ‘provide’
telecommunications services; they are users of telecommunications services. The definition of tele-
communications service specifically excludes the offering of information services . . . precisely to avoid
imposing common carrier obligations on information service providers.” Senate Report at 28. In contrast,
the Report indicates Congress intended present Section 706 to be the Commission’s vehicle for promoting
access to the Internet, emphasizing that because “only three percent of U.S. classrooms have access to the
(Footnote continued on next page)
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ications capability that enables users to originate and receive high-quality voice, data,
graphics, and video telecommunications using any technology.” Id. § 707(c)(1)
(emphasis supplied).® These provisions of the Act thus charter the Commission to
stimulate market opportunities for ISPs, OSPs, small businesses and other potential
providers of Internet access for educational institutions with a range of measures—from
direct financial assistance, to acceleration of licensing timeframes, to creation of “build
out” incentives for provision of broadband Internet access to schools—that are not
available to it under Section 254. Moreover, the Commission can do so without entering
into the legally tenuous ground, discussed in Section II, of attempting to extend uni-
versal service support obligations beyond “telecommunications carriers” to information
service providers.

In sum, to accelerate the day when all America’s schoolrooms offer advanced
telecommunications and access to the “equal educational opportunity” of the World
Wide Web, the Commission should rationalize universal service policy, refrain from
creating a special “educational” definition of universal service, classify all Internet
communications as interstate and preempt state jurisdiction over Internet access and
services, and use its Section 706 and 707 flexibility to craft special measures for fostering
“wired” elementary and secondary schools. Netscape has been a major private sector

participant in programs to enhance Internet access and informational literacy for Amer-

Internet,” the advanced telecommunications incentives program should be used “to promote the
deployment of broadband capability to elementary and secondary schools.” Id. at 51.

# Similarly, Section 707(k)(3) defines “telecommunications industry” as “communications
businesses using regulated or unregulated facilities or services and includes broadcasting,
telecommunications, cable, computer, data transmission, software, programming, advanced messaging,
and electronics businesses.”

24



ica’s schools, and looks forward to working with the Commission to realize this pro-

foundly revolutionary, and egalitarian, objective.

CONCLUSION

The Commission must be sensitive to the unique legal, economic and compet-

itive market structure of the Internet in fashioning universal service policies under

Section 254 of the Act. The best way to assure information service access for all Amer-

icans is to replace the inefficient, anticompetitive system of implicit universal support

mechanisms with an explicit, external and competitively neutral scheme that allows

true price competition for the telecommunications infrastructure on which the Internet

depends. The Commission should classify all Internet services as jurisdictionally

interstate, preempt state regulation of the Internet, and use its more flexible authority

under Sections 706 and 707 to directly stimulate the accelerated provision of Internet

and World Wide Web access for schools and libraries.
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